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Marijuana in the Workplace



Popularity of Marijuana

Marijuana was the most commonly used illicit drug

In 2011 – 18.1 million current users (80.5% of drug users).

In 2019, according to CDC, 48.2 million people have used marijuana 
(18%)

3 out of 10 users have a marijuana use disorder.
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Medical Marijuana

Over 35 States Allow for Medical Marijuana



Washington (2012)
Colorado (2012)
Alaska (2014)
California (2016)
Maine (2016)
Nevada (2016)
Oregon (2014)
Vermont (2018)
Arizona (2020)
Michigan (2018)
Illinois (2020)
Montana (2020)
New Jersey (2021)
New York (2021)
New Mexico (2021)
Virginia (2021)
Connecticut (2021)
Also: Washington, D.C. (2014)

18 Other States with Recreational Marijuana:



Massachusetts

• 1911 Massachusetts barred possession of several hypnotic drugs, including cannabis

• 2008 Massachusetts decriminalized small amounts of marijuana

• 2012 Massachusetts legalized medical marijuana

• Nov. 8, 2016 Massachusetts voted to legalize recreational use (54%/1.8 million voters)

• Dec. 15, 2016 Personal Use, Possession and Cultivation of Marijuana to became legal

• July 1, 2018 Sales of recreational marijuana permitted



Controlled Substances Act (CSA)

Marijuana is illegal under federal law.



U.S. Attorney General’s 2013 “Hands Off” Approach To Enforcement 
in States that Have Decriminalized Marijuana 

Federal authorities will still prosecute individuals or entities involved in:

• Distribution of marijuana to minors.

• Directing revenue from marijuana sales to gangs and cartels.

• Diverting marijuana from states where it is legal, to other states where 

there are no laws allowing for marijuana use.

• Using legal sales as cover for trafficking operations.

• Using violence and/or firearms in marijuana cultivation and distribution.

• Driving under the influence of marijuana.

• Growing marijuana on public lands.

• Possessing or using marijuana on federal property.



What Did Not Change

• Employers are not required to permit or accommodate marijuana use in 
the workplace.

• The medical marijuana program in Massachusetts was unaffected.

• Marijuana was not exempted from following laws relating to adulteration 
and misbranding of food and drugs.



Is Someone is Under the Influence of Marijuana?

• Panic/Anxiety/Hallucinations

• Poor muscle and limb coordination/slight muscular tremor (eye lids, 

fingers, possible legs)

• Delayed reaction times and abilities

• Initial liveliness/sudden mood swing

• Increased heart rate

• Distorted sense perception

• Red eyes

• Silver coated tongue

• Distinctive Smell

• Increased appetite
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Methods of Drug Testing
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Urine

• Most widely used method

• Only method allowed for DOT

• Tests for widest range of drugs

Hair

• Longer detection period

• Takes longer to be detectable

• 3x more expensive

• Limited number of drugs detected

• Doesn’t require bathroom for collection

Oral Fluid

• Doesn’t require bathroom for collection

• Typically collected by employer

• Difficult to adulterate

• Limited number of drugs detected

Blood

• Considered most invasive

• 5x more expensive

• Limited number of drugs detected

• Uncommon in workplace testing



1. Review existing policies.

2. Educate employees and supervisors.

3. Make sure a person who is suspected of being under 
the influence does not drive, operate power equipment, 
or engage in unsafe activity. 

What To Do?
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FLSA & NEW SALARY THRESHOLD



Two Types of Employees

1. Non-Exempt

2. Exempt

a) Salary Test

b) Duties Test



SALARY

• With limited exception, Exempt Employees must 
be paid the full salary in any week they perform 
work, regardless of the quantity or quality of 
hours worked.

• Minimal Salary

• Was $ 455/week ($23,660/year)

• Effective Jan. 1, 2020 - $ 684/week 
($35,568/year)



Pay Equity & Salary History Ban



Massachusetts Equal Pay Act

• Signed into law: August 1, 2016.

• Effective July 1, 2018.

• AG has issued guidance.



Equal Pay Act

• May not discriminate on basis of gender in wages (includes benefits 
too) for comparable work.

• Cannot reduce wages to comply.

• “Comparable work” requires substantially similar skill, effort and 
responsibility and it is performed under similar working conditions.



Equal Pay Act

• SOL extended from 1 year to 3 years.

• Penalties

Increased from $100 to $1000



Equal Pay Act

• Cannot seek wage/salary history from prospective employees

• May be voluntary offered.

• May seek/confirm wage/salary history after an offer of employment 
(with compensation) has been made.

• Cannot prohibit employees from discussing compensation (exception for 
HR and Supervisors)(Already the law under the NLRA)



Equal Pay Act: Defenses

1. Seniority System

• Maternity leave cannot reduce seniority

2. Merit System

3. Earnings based upon quantity/quality of production/sales/revenue

4. Geographic location

5. Education, Training and Experience

6. Travel is a regular and necessary condition of the job



Equal Pay Act: New Affirmative Defense

• Employers who voluntarily audit their pay practices and demonstrate that 
reasonable progress has been made toward eliminating any unlawful 
compensation differential.

• Three years.



An Era of Social Change



EEOC Data –FY 2017 

• Charges filed with EEOC by employees working for private employers or 
state or legal government:

33% alleged harassment on the basis of race

28% alleged harassment on the basis of sex

20% alleged harassment on the basis of disability

12% alleged harassment on the basis of national origin

5% alleged harassment on the basis of religion



Massachusetts Law

• Cannot discriminate on the basis of:

• Age

• Disability

• Gender

• Gender Identity

• Genetics

• Military Service

• National Origin/Ancestry

• Race/Color

• Religion

• Sexual orientation

• Protected Activity/Retaliation



What is Harassment?

• Unwelcome

• Can be physical, verbal, or nonverbal

• Severe or pervasive

• Unreasonably interferes with work performance

• Creates a hostile work environment

• Focuses on impact, not intent



Steps to Consider

• Be proactive – Do not wait for a complaint. 

• Engage and observe interactions.

• Check in without being intrusive.

• Make clear that employees can see you about anything, it doesn’t to rise to the level of a 
complaint.

• There is no such thing as a “formal complaint”.  



Business Case for Harassment-Free Workplace

• Direct Costs:

• Largest jury award: $168 million (eBossWatch, 2012)

• Damage to reputation, inability to attract/retain talent

• Indirect Costs:

• Decrease productivity

• Increased turnover

• Negative psychological effect/well-being



Employer May Be Liable Without A Complaint

• MacCluskey v. University of Connecticut Health Center, 2d Cir. 
2017.

• Failed to exercise reasonable care by:

• Making insufficient inquiry

• Failing to continue monitoring offending employee

• Takeaway: Employers have an obligation to maintain a 
harassment-free workplace.



Retaliation is Illegal

• It is illegal to retaliated against an employee who:

• Complains on behalf of the employee or co-worker;

• Participates in an investigation; or

• Is associated with someone who has complained (ex. fiancé).



Supervisor’s Responsibility

• Be a Role Model/ Set the tone

• Create and preserve a workplace free from unlawful harassment

• Report any allegation to HR

• Take every allegation seriously



Creating A Harassment-free workplace

• Establish and promote healthy and civil workplace culture

• Maintain anti-harassment policy and provide training

• Bystander assistance and training



In 2016, EEOC Task Force on Study of Harassment in Workplace Final Report:

• Harassment continues to be a problem in the workplace.

• Recommend new training approaches.

• Empowering bystanders to intervene when witnessing harassing 
conduct.

• Promote general respect and civility.



Bystander Intervention Training

• Identify unwelcome and offensive behavior

• Refrain from harassment

• Set positive, supportive tone

• Responsibility to “do something” i.e. report any incidents



Workplace Civility Training

• Promote a workplace where everyone feels respected

• Skill-based training on conflict resolution, effective 

supervision, interpersonal skills training

• Be inclusive

• Humor is okay unless it is inappropriate

• Examples of unacceptable conduct – verbal and physical



George Washington

“Every action done in company ought to be with some sign of 
respect to those that are present.”



Civility usually is demonstrated through manners, courtesy, 
politeness, and a general awareness of the rights, concerns, 
and feelings of others. 

Civility



Simply…

• Civility lifts people up

• Incivility puts people down

Civility



1. Taking, without asking, a co-worker’s food from the office 
refrigerator (93%).

2. Refusing to work hard on a team effort project (90%).

3. Shifting the blame for your mistake to a co-worker (88%).

4. Reading someone else’s mail (88%).

5. Neglecting to say please/thank you (88%).

“Uncivil” Behavior



One survey found…
1. Women bully as frequently as men – there is a 50% split.

2. Women target women 84% of time, Men target women 69% of time - overall, 
women are targets 75% of the time.

3. Majority of bullies are supervisors (81%).

4. Health hazards - 41% surveyed were diagnosed with depression, 80% 
reported symptoms that decreased their productivity at work (loss of sleep, 
anxiety, inability to concentrate), 31% of women and 21% of men exhibited 
symptoms associated with post-traumatic stress disorder.

5. In only 7% of cases were bullies punished, transferred, or terminated.

6. A total of 79% of targets frequently/constantly think about past bullying.



Steps to Create a Civil Environment

1. Adopt a Company Policy.  Address civility in your corporate mission statement, 
personnel policies, and everyday interactions.

2. Buy-in from the CEO to temporary workers.

3. Management should exemplify the behavior expected from staff. 

4. Provide training/teach civility.

5. Ongoing support/ accountability: Reward good behavior & Address bad behavior.



Sample Policy

Disrespectful, unprofessional, and/or uncivil behavior is unacceptable and may result in corrective action, up to and including 
discharge. Unacceptable behavior includes, but is not limited to, behaviors that a reasonable person would find embarrassing,
offensive, or humiliating, such as:

• Use of profanity or otherwise offensive language or jokes

• Obscene or indecent gestures

• Shouting, yelling or other aggressive behavior

• Degrading, demeaning, humiliating, sarcastic or insulting comments

• Discriminatory remarks

• Racist, sexist or other slurs or symbols

• Name-calling

• Horseplay

• Harassment

• Retaliatory actions

• Personal attacks

• Acts of insubordination



Building a More Civil Workplace…

In-Person

• Say hello (or good morning, good afternoon, or how are you).

• Please, thank you, you’re welcome, excuse me, I’m sorry, etc.

• Learn and use names.

• Respect preferred names (Michael vs. Mike) and pronunciations.

• Practice good conversation.

• Be attentive to those around you…offer to help.



Example – The “10/5 Way”

• Make eye contact with others who are within 10 feet

• Say hello to others who are within 5 feet



Building a More Civil Workplace…

In Meetings
• Respect time.
• Make invites inclusive.
• Some things are best suited for one-on-one.
• Be Informative and participative.
• Hold Meetings Without Cellphones/Mobile Devices

• More presence
• Increase participation
• Shorter meeting time



Building a More Civil Workplace…

In E-Mail

1. Recognize not every message is suitable for e-mail

2. Check and double-check.

3. Consider who is the appropriate audience

4. Use “Reply All” Selectively

5. Review Message Before Sending 

6. Punctuation Matters

7. Use Acronyms Sparingly

8. Avoid Profanity, Sarcasm, Slang, Humor

9. Don’t Email Angry

10. Protect Confidential Information

11. Acknowledge Receipt of Email



Hire for Civility

• Only 11% of employers reportedly consider civility in hiring.

• E.g., “He talked too much and seemed unwilling to listen.”



Absent Employees

• Paid Sick Leave

• Massachusetts Paid Family and Medical Leave (PFML)

• Federal Family and Medical Leave Act (FMLA)

• Americans with Disabilities Act (ADA)

• Workers Compensation
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Excuses for Being Absent / Late

Honesty:

• I thought of quitting today, but then decided not 
to, so I came in late.

• I thought I won the lottery. (Employee had not).

• There was fresh powder on the hill. I had to go 
skiing.

• I got distracted watching the “Today Show.”

• I had to finish watching “My Name is Earl.”

• I had to go audition for “American Idol.”



Excuses for Being Absent / Late

Beyond Their Control:

• My route to work was shut down by a 

Presidential motorcade.

• I was confused by the time change and 

unsure if it was “spring forward” or “fall 

back.”

• I had to take a personal call from the state 

governor. (Turned out to be true.)

• My hair caught on fire from my blow dryer.



Excuses for Being Absent / Late

Animals:

• My lizard had to have emergency surgery in the 
morning and died during surgery. I had to mourn while 
deciding whether or not to have the lizard disposed of 
by the vet or to bring the lizard corpse with me to work.

• My cat had the hiccups.



Excuses for Being Absent / Late:

Should They Work Here?

• I was detained by Homeland Security

• I was indicted for securities fraud this morning.

• I was trying to get my gun back from the police

• I have transient amnesia and couldn’t remember by 

job. 



Sources Of Leave

1. Federal/State Statutes 

• Mass Earned Sick Time

• Mass PFML Act

• FMLA

• Americans with Disabilities Act (ADA)

• State Anti-Discrimination Laws

• Workers’ Compensation Act

2. Employment Agreements /Collective Bargaining Agreements 

3. Personnel Rules/Ordinances 



Massachusetts Earned Sick Time

• Paid if more than 11 employees

• 1 hour of Sick Time for every 30 hours worked

• Up to 40 hours per year

• Can use after first 90 days

• Applies to FT EEs, PT EEs, and Per Diem Employees

• For when the EE is sick or when their Child, Spouse, Parent or Spouse’s Parent is sick

• For dealing with Domestic Violence involving the EE or their children

• Must give EEs copy of written notice or include in Employee Handbook/Manual
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Federal FMLA - Covered Employer

• Any person engaged in commerce or in any industry or activity 

affecting commerce who employs 50 or more employees for each 

working day during each of the 20 or more calendar work weeks in 

the current or preceding calendar year. 29 C.F.R. §2611(4).



Federal FMLA- Eligible Employees

• Worked for Employer for at least 12 
months; and

• Worked at least 1000 hours in the 12 
months prior to the request for leave.



Federal FMLA - Leave
Up to 12 weeks of unpaid leave in any 12 month period:

1. Birth/Adoption of child - Must take leave within a year of child’s 
birth/placement. 

2. To care for Employee’s spouse, child or parent with a serious health 
condition; or

3. Employee has a serious health condition rendering him/her unable to 
perform his/her job.

29 C.F.R. §825.112(A).



Federal FMLA - Leave For Military Caregivers

Military caregiver leave and qualifying exigency leave…up to 26 work weeks in a 
twelve (12) month period.

• To care for covered family member who is a current service member with a 
serious injury/illness incurred in line of duty.

• Eligible employee whose spouse, child, or parent is called up for active duty to 
take leave for certain exigencies relates to the activation of their family 
member.



Types of Leave

Continuous Leave - Leave that is taken in Continuous block of time.

Intermittent Leave – Leave that is taken in separate blocks of time.

*One-hour increments or smaller increments if allowed by the employer.

Reduced Leave Schedule – A leave schedule that reduces the number of hours per 

day or week.



Intermittent Leave May Be Taken for…

1. Recovery from employee’s own serious health condition

2. Care for family member with a serious health condition.

3. Care for covered service member with a serious health condition.

4. Qualifying exigency arising out of a family member’s employment.



Intermittent Leave

1. Not available for 
birth/adoption/placement of a child.

2. Intermittent leave may be taken in 
separate blocks of time due to a 
single qualifying reason.

• E.g., chemotherapy, migraines…



Reduced Work Schedule
1. E.g., Employee is recovering from a 

serious health condition and is not strong 
enough to work full-time.

2. When foreseeable, may transfer employee 
to available alternative position, with an 
equivalent pay and benefits.



12-Month Period
1. Calendar Year

2. Any fixed 12 month period (E.g., fiscal year, Employee’s 

anniversary date).

3. 12-month period measured from date an Employee’s first FMLA 

leave begins.

4. “Rolling” 12-month period measured backward from date an 

employee uses any FMLA leave.

29 C.F.R. §825.200(b).



Serious Health Condition

Illness, injury, impairment, or physical or mental condition that involves:

1. Inpatient care

2. Continuing Treatment – Period of incapacity of more than three (3) consecutive days

3. Period of incapacity due to pregnancy

4. Period of incapacity due to chronic serious health condition: (a) requires periodic treatment; (b) 

continues over an extended period of time; and (c) episodic incapacity.

5. Period of incapacity that is permanent/long-term…treatment may not be effective.

6. Period of absence to receive multiple treatments…for restorative surgery or for condition that 

would likely result in incapacity in the absence of medical treatment.



Medical Certification
• Serious Health Condition – supported by certification from health care provider.  

• May question validity…

• At Employer’s expense…may require Employee to obtain a second opinion.

• The  health care provider cannot be employed on a regular basis by Employer.

• Conflict between first and second opinions…

• Third opinion – binding!

• Employer’s expense

• Approved by Employer and Employee



Entitled to Limited Information on Certification:

• Date Serious Health Condition Began;

• Probable Duration;

• Appropriate facts regarding condition within physician’s 
knowledge; and

• Statement Employee is unable to perform essential job 
functions or needed to care for child or parent.



Re-Enstatement

• Same/Equivalent Position.

• Unless – Key Employee.

• If Employee is unable to perform the essential 
functions of position or equivalent position…may 
terminate employment.



Retaliation

Do Not Do It!



Massachusetts PFML

• Covers ALL Employees (also, independent contractors if they make up more than 50% of the 
work force)

• Tax of .75% of eligible wages . . . Employees can be asked to contribute

• For employers with 25 or more EEs . . . 

• .62% for Medical Leave (60% ER/up to 40% for EE)

• .13% for Family Leave (up to 100% for EE)

• Maximum Benefits in 2021 is $850/week . . . Increasing to $1084.31 in 2022

• Medical Leave for Serious Health Condition

• Family Leave for:

• Care for Family Member with Serious Health Condition

• Birth of Child/Bond with Child during first 12 months of birth/adoption/foster 
care placement

• Care for/ manage family affairs when family member who is/was military 
service and has a serious health condition.
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Family Member Under PFML

• Spouse/Domestic Partner

• Children

• Parents

• Spouse’s Partner’s Parents

• Grandchildren

• Grandparents

• Siblings

• Biological, Step, Adopted, Foster, Legal Guardianship, or Loco Parentis
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ADA

• Reasonable accommodation for a disabled 
individual may include a leave of absence.



“Disability”:

1. Under federal law, a physical or mental impairment 

that substantially limits one or more major life activity 

of an individual or under state law a chronic physical 

condition or a condition listed in DMR.

2. A record of such an impairment; or

3. Being regarded as having an impairment.



Avoid making assumptions about an individual 

…Focus on the objective behaviors.



If a person is disabled, engage in the interactive 
process to determine whether a reasonable 
accommodation exists.



Reasonable Accommodation

Some effective reasonable accommodations include:

• Flexible Workplace.

• Scheduling.

• Leave.

• Breaks.

An employer is not required to provide a reasonable accommodation that 
would otherwise cause an undue hardship.



Reasonable Accommodation

1. Considerations of undue hardship include:

• The nature and cost of the accommodation.

• The overall financial resources of the employer.

• The overall size of the business, including:

• The number of employees; and

• The number and location of its facilities.



Reasonable Accommodation

2.  The type of operations of the employer, including:

• The composition, structure and functions of the employer’s workforce; and

• The geographic separateness and administrative relationship of the facility 

where the accommodation will be provided to the employer.



Reasonable Accommodation

3. Other Factors:

• The overall financial resources of the facility;

• Number of employees at the facility;

• Impact of accommodation on facility’s operations, 
expenses and resources; 

• Impact of accommodation on the facility’s ability to 
conduct business; and

• Impact of accommodation on ability of other employees 
to perform their duties.



Direct Threat

• Under the ADA, an employer can deny or terminate 
the employment of an employee suffering from a 
psychiatric impairment for safety reasons only if it 
can show that the employee poses a “direct 
threat.”

• According to the EEOC, a direct threat means “a 
significant risk of substantial harm to the health or 
safety of the individual or others that cannot be 
eliminated or reduced by reasonable 
accommodation.”



Direct Threat

• To determine whether an individual poses a direct threat, factors to 

consider include:

• Duration of the risk; 

• Nature and severity of the potential harm; 

• Likelihood that potential harm will occur; and

• Imminence of potential harm.



Direct Threat

• An individual does not pose a direct threat simply because he/she has a 
history of psychiatric disability or is being treated for a psychiatric 
disability.

• Proving a direct threat is very difficult and requires an individualized 
assessment based on reasonable medical judgment.



Curbing Abuse for Leave

1. Review Original Certification

• Entitled to Certain Information on Certification:  

• Date Serious Health Condition Began;

• Probable Duration;

• Appropriate facts regarding condition within physician’s knowledge; and

• Statement Employee is unable to perform essential job functions or needed to care 
for child or parent.

• Information complete and sufficient

* Employer may request additional information – must specify the reason the 
certification is considered incomplete or insufficient

• Authentic and legible



2. Ask For A Second Opinion (or Third Opinion)

• Employer may choose physician, but cannot be a physician that 

the employer employs on a regular basis…employer pays.

• Third opinion…Employer pays...binding.

*May not seek second or third opinions on recertification.



3. Ensure Absences are Tracked and Properly 
Recorded

* Monitor which absences are FMLA related.

• Be sure FMLA related absences are not counted against the employee 

under a no-fault attendance policy.



4. Employees To Follow Paid Leave Policy
*Require employees to use paid leave time for intermittent FMLA 
absences.



5. Request Recertification

• Must wait for original certification to expire (if 6 months or less).

• Generally cannot be requested more often than every 30 days.

• Employees may be asked for recertification any time they seek to extend an 

existing FMLA leave;

• For long-term conditions or conditions that may require sporadic absences, an 

employer may request recertification every thirty days in connection with an 

absence;

• If the employee is taking continuous leave for more than 30days, the employer 

may ask for recertification if the leave extends beyond the requested leave 

period;

• If the employee is out on a leave that has been certified to extend for more 

than six months, the employer may seek recertification every six months;

• Employers may ask for a new certification at the beginning of each leave year.



• In addition, employer may seek recertification more frequently than 30 days if:

• Circumstances described in existing certification have changed; or

• Employer receives information that casts doubt on employee’s stated reason 

for absence or continuing validity of certification.

• “Changed” circumstances

• Different frequency of duration

• Increased severity or complications from illness

• May ask healthcare provider if absences are consistent with health 

condition.



Employee Handbooks/Manuals
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Good Handbooks are . . . 

• Clear

• Easy to Read

• Well Indexed

• Current
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Key Policies

• Disclaimer

• At-Will Statement

• Anti-Discrimination/Anti-Harassment Policy 

w/ Reporting Procedure

• General Description of Benefits

• For benefits, refer EEs to Plan Documents

• IT Policies, including electronic monitoring

• Dress Codes

• Codes of Conduct
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Acknowledgement

• Be sure to have Signed Acknowledgement Form for each 
version of Handbook.
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THANK YOU


